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Introduction 

A public house near a cemetery in Utrecht is said to have been the inspiration of Immanuel 

Kant’s vision in his essay “Towards Perpetual Peace,” in which he reflected on one of the most 

profound problems of mankind: how to organise global government. He argued that a peaceful 

global order presupposed the existence of a cosmopolitan law, which was to guarantee the rights 

of the individual as a citizen of the world, and so replace traditional international law – the law 

of nations.
1
 In his stimulating book, Governing the World: The history of an idea, the University 

of Columbia Historian Mark Mazower has analysed the fate of that concept over the two 

centuries since 1815 when the Congress of Vienna debated the aftermath of the Napoleonic wars.    

On the whole he is pessimistic. His reviewer TG Otte is more optimistic than Professor 

Mazower, while applauding his book and the fact that it forces the reader to think afresh about 

this age-old problem: is it a matter for individual States to deal with; or should the enforcement 

of human rights include an international dimension?  

As a judge, rather than a philosopher or historian, I do not today attempt to resolve what is one of 

the great issues of our time. But I begin with it because the creation and role of the Special 

Tribunal for Lebanon is one of the elements relevant to the debate. 

 

                                                           
1
 T G Otte, “Yesterday’s Dream,” Times Literary Supplement, 7 December 2012, p8, reviewing Mark Mazower, 

Governing the World: The history of an idea (Allen Lane 2012). Did Kant, contrary to legend, travel from 

Königsberg? 
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Lebanon is a richly gifted society with unlimited potential. It gave its alphabet to the classical 

Greeks; created trade routes and trading posts which became major Mediterranean cities; the 

great university of Beirut was selected by Justinian to produce what became the codification of 

the Roman law that underpins the civil law and much of the common law across the globe; it 

remains a notable centre of banking and finance; its legal profession and law schools with which 

I have had close dealings are of outstanding quality; its diaspora has provided to the world 

community leaders, including outstanding members of my own profession, in New Zealand as 

elsewhere. It can and must resume its role as exemplar of the rule of law in the Middle East and 

beyond. But it has been afflicted by the conduct of criminals who have placed selfish ambition 

ahead of the desire of the Lebanese people for the peace and tranquillity which will allow them, 

their children and grandchildren to realise the opportunities that their genius provides. A series of 

assassinations in 2004-2005, mostly by covert and anonymous bombing which killed or injured 

many citizens, led the Government of Lebanon to approach the Security Council for help. The 

result was resolution 1757 of 30 May 2007 creating the Special Tribunal for Lebanon which, 

after a period of investigation by a UN commission, began its work on 1 March 2009. 

Background 

In 1648, the Peace of Westphalia and consequent treaties ended the Thirty Years War in the Holy 

Roman Empire and the Eighty Years War between Spain and the Dutch Republic. It marked the 

coming of age of the nation State.
2
 From then, until broken by the 1945 London Agreement by 

which the Allied States signed the Nuremberg Charter establishing the International Military 

Tribunal,
3
 States held a ‘monopoly’ over jurisdiction concerning international crimes, which 

could be dealt with only under their domestic law.
4
 Until then military leaders and high-ranking 

politicians had escaped liability for such crimes. Nuremberg was a watershed in resolving the 

acute tension between the sovereign independence of each of the nation States (there are now 

193), still of fundamental importance and the highest value in maintaining world order, and 

claims to bring to justice the world’s major criminals. Under its statute, crimes against peace and 

crimes against humanity were prosecuted. 

                                                           
2
 See Philip Bobbit, The Shield of Achilles (Penguin 2003). 

3
 Antonio Cassese, International Criminal Law, 2

nd
 ed. (Oxford University Press Oxford), pp. 321-323. 

4
 Article 227 of the Treaty of Versailles, proposing to try the Kaiser, was not implemented: Id., pp. 102-3. 
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The creation of international criminal tribunals was blocked during the cold war until the early 

nineties. During the war in the Balkans and after the Rwandan genocide, two new ad hoc 

tribunals were created by the UN Security Council: the International Criminal Tribunal for the 

former Yugoslavia (“ICTY”) and the International Criminal Tribunal for Rwanda (“ICTR”). 

Considered to be the first contemporary international criminal tribunals, their aim was to identify 

and bring to justice the perpetrators of war crimes in both international and non-international 

armed conflicts, as well as crimes against humanity and genocide. They have been followed by 

the creation of other international criminal tribunals of which the STL is the latest. 

Creation of the STL 

The Statute of the STL describes it as “a tribunal of an international character to try all those who 

are found responsible for the terrorist crime which killed the former Lebanese Prime Minister 

Rafiq Hariri and others.”
5
 Its jurisdiction extends to attacks connected with that attack and of a 

similar nature and gravity. 

The Security Council of the United Nations was established in 1945 by the UN Charter. By 

Article 24 the member States of the UN have conferred on the Security Council primary 

responsibility for the maintenance of international peace and security, in order to ensure prompt 

and effective action by the United Nations. The Council is empowered under Chapter VII to 

determine the existence of any threat to international peace and to decide what measures to take 

to maintain or restore international peace and security. These extend to the use of military force 

and have been held to include the establishment of international criminal tribunals. The fact that 

such measures will have effect within the territory of some sovereign State, in all probability a 

Member of the UN, is a theme to which I will return. 

The legality of the STL was challenged by counsel appointed to represent the four accused who 

are being tried in absentia. They contended that the attacks and assassinations did not constitute 

any threat to international peace because they all occurred within the borders of Lebanon. As I 

will later recount, in decisions of the Trial and Appeals Chamber of the STL we rejected that 

challenge.   

                                                           
5
 STL Statute, preamble. 
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Until now the international criminal courts, beginning with Nuremberg, have on the whole been 

charged with investigating and trying the international crimes of war crimes, crimes against 

humanity and genocide. The STL is the first to be given jurisdiction over terrorism. Its Statute, 

enacted by the Security Council resolution, refers to “the provisions of the Lebanese Criminal 

Code relating to the prosecution and punishment of acts of terrorism,”
6
 as well as certain other 

crimes including murder and conspiracy. 

Terrorism 

No comment on the cases before the STL 

I should emphasise that in speaking of terrorism I make no comment whatever on the cases at 

present before the STL or which may later come before it. Each suspect and accused is presumed 

to be innocent unless and until guilt is proved, by properly admissible evidence, beyond 

reasonable doubt. So I am speaking about principles, not about individual cases. 

“Terrorism” is a term that entered the English language ìn 1795 with reference to Jacobinism in 

France. As a legal term it has been hotly debated. The criminalisation of terrorism had been the 

subject of a French Government proposal to the League of Nations in 1934 following the 

assassination of King Alexander of Yugoslavia in Marseilles, that a permanent international 

tribunal should be created to try terrorism offences. A Convention for the Creation of an 

International Criminal Court was adopted at a Conference on the Repression of Terrorism in 

Geneva in November 1937. But it never came into effect. In his text, Defining Terrorism in 

International Law, 
7
 and in other writings the distinguished Australian professor Ben Saul has 

denied there is a single concept of terrorism in international law; rather a disparate series  of 

differently defined concepts. In a decision on 16 February 2011 the Appeals Chamber of the STL 

(of which the late President Cassese, a great authority on international criminal law, was the 

judge rapporteur and presiding judge) answered questions of law posed by the Pre-Trial Judge.  

We took a rather different view from Professor Saul. We analysed the concept of terrorism at 

international law and considered that, at least in time of peace, a customary rule of international 

law has emerged, comprising three elements: 

                                                           
6
 STL Statute, Article 2(a). 

7
 Ben Saul, Defining Terrorism in International Law, 2

nd
 ed. (Oxford University Press 2008). 
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(i) the perpetration of a criminal act (such as murder, kidnapping, hostage-taking, arson 

and so on), or threatening such an act; 

(ii) the intent to spread fear among the population (which would generally entail the 

creation of public danger) or directly or indirectly coerce a national or international 

authority to take some action or refrain from taking it; 

(iii) when the act involves a transnational element.
8
 

Against this background we offered an interpretation of the meaning of “terrorism” in Article 

314 of the Lebanese Criminal Code, which we are to apply. We said: 

[...] a proper construction of Lebanese law leads to the conclusion that [...] international law 

binding upon Lebanon may not be disregarded. Article 314 of the Lebanese Criminal Code shall 

be interpreted in consonance with international law, thus enshrining the following elements: 

a.  the volitional commission of an act; 

b. Through means that are liable to create a public danger; and 

c. The intent of the perpetrator to cause a state of terror.
9
 

I add that this is not necessarily the last word. The reference by the Pre-Trial Judge to the 

Appeals Chamber was made when he was considering whether to confirm an indictment - the 

document containing the formal charges - and therefore before counsel were appointed to 

represent the interests of the accused. So we said: 

[…] If an accused were to challenge any of our conclusions, in the light of specific evidence, the 

fact that he was not heard at this stage will be a major factor in deciding whether to revisit any of 

the issues decided herein.
10

  

Competing values: State sovereignty and various human rights 

At the beginning of my life international law could be summarized in the phrase, “the law of 

nations.” That phrase still contains much truth: the status and dignity of each State, large or 

small, almost all of which are among the 193 members of the United Nations, is a matter of the 

                                                           
8
 STL, STL-11-01/I/AC/R176bis, Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, 

Perpetration, Cumulative Charging, 16 February 2011, para. 85. 
9
 Id. at para.147. 

10
 Id. at para. 10; as permitted by Rule 176bis(C) of the STL Rules of Procedure and Evidence. 
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utmost present-day importance. It has been recognised for the three and a half centuries which 

have followed the Peace of Westphalia; it underlies the Charter of the United Nations; and it is a 

key precept of modern international law. That is why Article 34 of the Statute of the 

International Court of Justice, a treaty-based court, provides: “only States may be parties to cases 

before the Court.”  

Since each State is sovereign, in general what it does within its own borders is no business of any 

other State.   

For the most part the UN Charter of 1945 maintains that position. But as already noted, there is 

an exception where the Security Council acting under Chapter VII activates measures having 

effect within the borders of a State. 

The Preamble to the Charter records the purposes of the Peoples of the United Nations, among 

other things; 

[…] to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, 

in the equal rights of men and women 

to which it added: 

 and of nations large and small [...] 

Of the utmost importance is the antithesis, already evident in the UN Charter and more 

pronounced as a result of increasing Security Council use of Chapter VII in response to events in 

the following 67 years, and therefore the tension, between the competing principles: 

(1) of sovereign State authority over domestic issues (Arts 2(1) and  the first part of (7)),  

and; 

(2)  that of fundamental human rights  - the Preamble just mentioned and the second part of 

Art 2(7) of the Charter  and also numerous Conventions, including the Universal 

Declaration of Human Rights 1948 and the International Covenants on Human Rights of 

1966: one on Economic, Social and Cultural Rights and the other on Civil and Political 

Rights.   

Article 2(1) of the UN Charter states: 
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 The Organization is based on the principle of the sovereign equality of all its Members. 

Article 2(7) states: 

Nothing contained in this present Charter shall authorise the United Nations to intervene in 

matters which are essentially within the domestic jurisdiction of any State or shall require the 

Members to submit such matters to settlement under the present Charter; but this principle shall 

not prejudice the application of enforcement measures under Chapter VII. 

Human rights 

A further important consideration is what is meant by “human rights.” The term can be argued to 

embrace quite different rights, including: 

(1) the right of States and their citizens to be free of incursion from outside; 

(2) the right of individuals within the international community to peace and security and the 

right of victims to a remedy for its abuse, including (by way of the limited Chapter VII 

exception to (1)),  abuse by persons within their own State; 

(3) the absolute right to fair treatment of those suspected or accused of the conduct that 

threatens international peace and security which engages Chapter VII. 

Point (3) is always at risk and in need of constant vigilance. That aside, to date the contest has 

classically been between the imperatives of State sovereignty and those of international security.  

The present paper argues that the latter should in principle be seen as an expression of the joint 

and several entitlement of individuals to dignity and security. 

A practical example 

In Ayyash et al. (2012)
11

 we saw a practical example of conflict among such rights. As the 

argument proceeded it was in effect between, on one side, the human rights of the victims and 

the people of Lebanon to have those accused of the relevant attacks brought to justice before the 

STL; on the other side, what would be an impermissible interference with Lebanon’s sovereign 

authority if the STL was purporting to exercise authority under Chapter VII when the conditions 

                                                           
11

 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/AR90.1, Decision on the Defence Appeals Against the Trial 

Chamber's "Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal," 24 October 2012.  
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of its creation had not been satisfied; and with the entitlement of the accused to fair trial 

according to law being the crucial issue. 

The appellants argued that the Security Council lacks plenary authority and must, as Article 

24(2) of the Charter makes plain, comply with the Principles and Purposes which it states: 

[I]n discharging [its] duties the Security Council shall act in accordance with the Purposes and 

Principles of the United Nations […] 

They contended that the Council had infringed Principles 1 and 7 of Article 2: using Chapter VII 

when prohibited from doing so when, it was argued, assassinations within the city of Beirut did 

not constitute a “threat to international peace.” 

So first the Trial Chamber of the STL and then the Appeals Chamber were called upon to 

determine whether the STL has been lawfully created by the Security Council or whether 

resolution 1757 was ultra vires the Charter of the United Nations.   

We agreed that the challenge must fail. Two lines of authority led to that conclusion. The 

predominant view was that we lacked jurisdiction to consider that challenge. Another was that in 

any event the challenge failed on the merits. 

The jurisprudence and its development 

In the STL we have, as well as four Lebanese judges, seven international judges, exercising 

authority in respect of Lebanese accused concerning conduct allegedly committed in Lebanon in 

breach of the criminal law of Lebanon. Yet while that substantive law is the domestic law of 

Lebanon, under Art 28 of the STL Statute the procedural and evidential law is something 

different: rules made by the judges “guided as appropriate by [not only] the Lebanese Code of 

Criminal Procedure [but also] other reference materials reflecting the highest standards of 

international criminal procedure.”
12

 

When we made the Rules of Procedure and Evidence there was a stimulating discussion among 

judges of very different backgrounds and experience, from both civil law and common law 

                                                           
12

 STL Statute, Article 28(2). 
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States and with varying histories as barristers/academicians/trial and appellate judges in different 

jurisdictions, as we sought to give effect to the demanding standards of Article 28. 

Likewise in dealing with the cases and issues that come before us we are faced with the same 

reality of our different backgrounds and experience.   

I have learned of the need to reach above one’s own habits and predilections, from the specific 

detail of any individual jurisdiction, to the principle that will do best justice to the case. For 

example, in In the Matter of El Sayed
13

 we were faced in the Appeals Chamber of the STL with 

the problem that four generals had been detained for three and a half years without being 

charged. Following their release one applied to the STL for access to the materials received by it 

that disclosed the reasons for his arrest and detention. The claim was essentially civil in nature: it 

was to allow one of the generals to bring proceedings against persons he claimed had been 

responsible for detention he alleged to be unjustified. Neither the Statute nor the judge-made 

Rules of Procedure and Evidence of the STL contemplated such a case, let alone a Prosecution 

appeal to the Appeals Chamber from decisions of the Pre-Trial ordering production of the 

documents. Yet we held both that the general was entitled to such production, subject to certain 

exceptions made to protect other public interests, and that a right of appeal should be imputed to 

the regime set up by the Statute of the STL made by the Security Council under Chapter VII of 

the United Nations Charter. How did that come about? 

First, we examined the principles of criminal law applied internationally and found there is a 

general principle of right of access to justice of any accused, which includes the means to secure 

a proper remedy. We also drew on the concept, recognised by the common law of England and 

now more widely, of the equitable bill of discovery which had been applied in very similar 

circumstances in an English case, Binyan Mohamed,
14

 to order provision of the materials on 

which his charge is based. Secondly, we found that 115 States, representing among others civil 

and common law and Islamic tradition had adopted and others were legislating to provide some 

form of freedom of information principle. We inferred an overall sea-change of such dimensions 

                                                           
13

 STL, In the Matter of El Sayed, CH/AC/2011/01, Decision on Partial Appeal by Mr. El Sayed of Pre-Trial Judge's 

Decision of 12 May 2011, 19 July 2011. 
14

 [2009] 1 WLR 2579 and 2653; on appeal [2010] 3 WLR 554. 
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as to demand recognition that freedom of information has become a general principle of law, 

giving rise to a right to information albeit subject to good reason to the contrary. 

As to the right of appeal, we earlier held that our jurisdiction inhered in the nature of our 

obligation, as the Appeals Chamber, to deal with a situation not foreseen by the Rules in which it 

was alleged that a jurisdictional error had occurred and injustice might result if there were such 

error and it remained uncorrected.
15

 The STL had sole access to the relevant materials and it 

alone could resolve access to them. 

In other cases we have used different techniques. In our decision of 16 February 2011 (when 

answering questions of law posed by the Pre-Trial Judge), as we sought to comprehend the 

nuances of others’ proposals, we often found that the various rules of our respective domestic 

jurisdictions frequently possessed a common ancestor in the principles of the Roman Law, 

helpfully recorded in both French
16

 and English language
17

 texts, with which all of us were 

comfortable. 

Variants of human rights: the accused 

The primary human rights of the accused are guaranteed by Art 16 of the STL Statute. They 

include the right to a fair and public hearing without delay; to the presumption of innocence; to 

the Prosecution obligation to prove its case beyond reasonable doubt; to information as to the 

nature of the charges; to adequate time and facilities to prepare the defence; and much more. 

Variants of human rights: victims 

In the common law victims have received relatively little attention.
18

 The decision of the 

Security Council to give the STL, for the first time in an international criminal tribunal since 

Nuremberg, the power to conduct trial in absentia, is another facet affecting the human rights of 

victims. The vital safeguard in Rule 22 for a person accused in absentia of right to retrial de novo 

guarantees his human rights. I have concluded that not to permit trial in absentia guarantees 

                                                           
15

 STL, In the Matter of El Sayed, CH/AC/2010/02, Decision on Appeal of Pre-Trial Judge's Order Regarding 

Jurisdiction and Standing, 10 November 2010, para. 54. 
16

 Adages du Droit Français (4
e
 ed Litec 1999). 

17
 Broom’s Legal Maxims (10

th
 ed Sweet & Maxwell 1939). 

18
  Over the past two decades in the US, New Zealand, Australia and the UK (among other States) there have been 

advances, such as the use of victim impact statements. 
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injustice to victims of an accused who has succeeded in escaping his hearing. The STL’s 

procedures contain ample protections for victims whether or not they participate actively in the 

hearing. The accused’s guarantee of fair trial ensures protection of victims’ rights does not work 

injustice to the accused. 

Variants of human rights: victims and the community 

The absence of an institution with the resources sufficient to perform all four functions of 

investigation, prosecution, defence and trial enables an accused to defy justice by avoiding trial 

effectively confers on him immunity and impunity. That way lies anarchy. In today’s conditions, 

where cross-border and other forms of crime present problems for domestic justice the 

alternative to injustice is to establish and maintain an international criminal court system. That is 

why both the individual international criminal tribunals and the permanent International Criminal 

Court (“ICC”) have been established.  

What is now needed is for the international community to systematize the current arrangements.    

In the Legality appeal
19

 counsel for the accused contended that the human rights of the men they 

had been appointed to represent had been infringed, because the STL had been given jurisdiction 

over only some of the attacks alleged to have been committed in Lebanon. Others remained to be 

dealt with by the courts of Lebanon.
20

 

                                                           
19

 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/AR90.1, Decision on the Defence Appeals Against the Trial 

Chamber's "Decision on the Defence Challenges to the Jurisdiction and Legality of the Tribunal," 24 October 2012. 
20

 Ibid. I concluded my judgment on that topic: 

VIII. Creation of a selective and ex post facto tribunal 

 

93. No judge views with equanimity a situation where some major crimes are prosecuted and 

others are not. The principle that all are to be treated alike is a fundamental precept of fairness. 
20

 

 

94. Here however it cannot accurately be said that the creation of the Tribunal is discriminatory so as to be 

unlawfully selective. This Tribunal has no interest in Lebanese or any other politics. It is concerned solely 

with the law and any evidence that tends to prove or disprove the commission of crimes within its 

jurisdiction. At the time it was established, the identity of the 14 February 2005 killers was unknown except 

by the participants and perhaps those close to them. That is still not known: who they were can only be a 

matter of speculation unless and until there is a judicial finding that the Prosecutor has rebutted the 
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The principle of equality of treatment means both that all accused are to be treated fairly; and 

that all victims of really serious crime know that there will be a proper enquiry and due process.  

That is the meaning of the rule of law. That is the raison d’être of the STL. 

Conclusion 

Antonio Cassese, a pioneer in international criminal law, was of the opinion that the present and 

likely future incidence of international terrorism required the world community to complement 

the work of the ICC with a permanent international terrorist court, just as had been proposed to 

the League of Nations in 1934.     

Care must be taken with the word “terrorism”: history shows how one faction’s perception of 

terrorism, including that of the Nazi regime, may be synonymous with another’s of freedom 

fighting. President Cassese’s appreciation in Tadić
21

 that the principles of the law of war apply to 

the parties to civil war underscores the point. That is why in New Zealand we held that the chief 

engineer on a Tamil Tiger vessel carrying munitions from Singapore to Sri Lanka was not, for 

that reason alone, deprived of status to claim recognition as a refugee; the decision of the New 

Zealand Government that the activity occurred during a civil war meant that only those who 

personally engaged in crimes against humanity were deprived of such status.
22

      

                                                                                                                                                                                           
presumption of innocence of any accused who are brought to trial. The Statute does no more than try to 

bring Lebanese criminal law to bear in an effective manner to ensure due investigation and fair trial of 

persons alleged to have committed the attacks over which the Tribunal has jurisdiction. 

 

95. While it is greatly to be preferred that all who commit criminal conduct are brought to 

justice, failure to meet that standard does not as a rule afford a defence to any who are brought to trial. 

Their right is to fairness of their trial, not to a discharge on the ground that others have not, or not yet, been 

charged. The latter will continue to face the prospect that in time they too will be tried. Human rights law 

does not per se bar ex post facto establishment of criminal tribunals, as long as the guarantees of 

independence and fair trial are effectively ensured. …  Fairly construed, Security Council Resolution 1757 

complies with essential provisions of human rights law, which the UN Security Council must have taken 

into account when resolving to establish the Tribunal. 

 
21

 ICTY, Prosecutor v. Dusko Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 

October 1995. 
22

 Tamil X v Refugee Status Appeals Authority [[2009] NZCA 488, [2010] 2 NZLR 73]; on appeal [[2010] NZSC 

107, [2011] 1 NZLR 721]. 
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But the need to take care with one’s definition of “terrorist” leaves ample scope for responding to 

those who engage in terrorism within a community at peace. The reactions of the Security 

Council and nation States to the events of September 11 2001 recognise that domestic systems 

are systemically inadequate to deal with the problem. 

In each of our 193 nation States we recognise the need for local institutions adequate to deter and 

respond to the crime that, unhappily, we know will be committed within each of them. With 

modern means of communication and weapons delivery, our experience of international 

terrorism and a little thought of what the future will hold, we realise that State borders can no 

longer be seen as an excuse to leave terrorism to domestic courts. Seen in the light of the analysis 

of Kant, Cassese and other proponents of global justice, there is evident need to add to our 

defence repertoire all mechanisms needed to deter as well as to respond to terrorism of the kind 

defined in the Appeal Chamber’s decision. My experience to date of the STL is that such 

measures need capacity first to penetrate the protections employed by such terrorists to conceal 

their own identity and then to unravel in order to expose what they have done and why, so they 

may be brought to justice and others may be deterred. The cost of such measures is substantial, 

because there must be established an equivalent to the State resources of the essentials: facilities, 

security, Registry and the rest. But the cost of failing to provide such measures is surely 

unthinkable.  

I therefore hope that among the legacies of the Lebanon Tribunal may be acceptance by the 

global community that there should be established, like the ICC, an international terrorist 

tribunal on a permanent basis. 

 

   

 

 

 

 


